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g BEFORE THE STATE BOARD OF EQUALI ZATI ON ..
OF THE STATE OF CALI FORNI A

| n the Matter Oof the Appeal of
RENA B. BORZAGE

Appear ances: .
. For Appellant:: Charles Mirstein, Attorney at Law
" For Respondent: A Ben Jacobson, Associate Tax Counsel

OPL NI ON

' This appeal is made Tpursuant to section 18594 of
the Revenue and Taxation Code fromthe action of the Franchise
Tax Board on the protestof Rena B. Borzage agai nst proposed
assessnents of additional personal income tax inthe ampunts of
$74.13, $72.01, $69.90, $67.78, $65.66, $63.54, $61.43, $59.32
and $70.69 for the years 1951, 1952, 1953, 1954, 1955, 1956,
1957,1958 and 1959, respectively,

. On Decenber 31, 1940, appellant Rena B. Borzage
entered into an agreement with her hushand, Frank Borzage,
in anticipation of their subsequént divorce,

o Under paragraph 1 of the agreenent, entitled "Property
Division," appell'ant received comunit Property consi sting of
Eewelry, two autonobiles and all household furniture while” Frank
Or zage received the remainder of the propertP/_ which, it was
agreed, was equal in value to the community liabilities, which
Frank Borzage assuned,

_ Par agr aph ? of the agreenent provided that all future
earnings of eaCh parfy were to behis or her separate property,
except that the earnings of Frank Borzage for the succeeding
year were deemed communityproperty to which appel | ant waived
al | nighto ;

&
_ That part of the agreenent which is nost relevant to -
this appeal 1s as follows: .
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4, Support and Mai ntenance of Rena B.

. Borzage _ Frank BOTzage agrees, fromnis net
X iﬁcomée';' (as hereinafter defined) to pay:

.., fa) To Rena B, Boraage for her support and
¥ ... maintenance the sum of Twel ve Hundred

‘ and Fifty Dollars ($1,250.00) per nonth
for a period of two years from date and
the sum of One Thousand Dol | ars ($1,000.00)
per nmonth thereafter until paynents shall .
commence under the annuity policies here-
inafter referred to.

. (b) To The Equitable Assurance Society of
... the United States and The Prudential .

: | nsurance Conpany of America-an annual
2 .o deposit or premum of Eleven Thousand

“# - .- Dollars %$11,ooo°00) per year for a

~ . 'period of-ten years from date, sane to

be and constitute an annual prem um OP
deposit on annuity policies for the .
benefit of Rena B. Borzage as annuitant,
sai d annuity policies shall be in the
form approved by the parties hereto
coincident with the execution of this
agreenent ; )

‘The liability of Frank Borzage to nake the
payments provided for in_ sub-paragraphs (a)
-+ "and (b) above shall termnate and end upon
..+ ‘the death or remarriage of Rena B. Borzage.

Anything to the contrar%/ herei n notw thstand-
.. ing,itis distinctly understood and agreed

~ that the payments fo be made by Frank Borzage
Lt -7 asinthisparagraph provi ded shall not exceed
a7 twenty-five per cent of his net income, ...

R # % o

The paynents made and to be made as provided
. in paragraphs (a) [and] (b) ... above are in
o exchange for and in. consideration of the waiver.
. of rights by Rena B, Borzage in and to conmunity
' property as set forth in paragraph 3 above,

- ~

b d

Also included in the agreenent were provisjons that -
Frank Borzage should not be 'llable for any payments |N €XCeSS

N . ’ \
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of those specified and that, if changed circunmstances in the
future should nmake it difficult to carry out the terms, he
could petition in court for nodification,

_ It is the nature of the annuity_paxnents which is in
dispute, Appellant did not include themin her returns for
the years in question, though in prior years she had incl uded
the monthly payments received pursuant fo subparagraph (a),
setforth above,

Respondent contends the annuity payments are |
includible i N a prellant's gross inconme under section 17081
(formerly 17104) of the Revenue and Taxation Code. This
... section provides that:

. (a) If awfe is divorced or legally

# . separated from her husband under a decree
of divorce orof separate naintenance, the
wife's Qross -income includes periodic pay-
ments ... received after such decree in
di scharge of ..., a |egal obligation Whi ch,
because of the marital” or famly relation-
ship, is inposed on or incurred by the
husband under the decree or upder-a witten
I nstrument incident to such divorce or S
separati on,

Respondent's requl ations specifically provide that the full

-~ amount of payments received by the wfe under an annuity
. C t]t_ract purchased by the hushand in order to.neet an alinony
-obligation are includible I N the wife's i NCONe pursuantto

section 17081, (Cab, Admin, Code, tit, 18, reg.17081-17083(a),

. - subd, (3)(B).)

Section 17081, however, applies onlyto pae/arrents _

- . made because of a general obligationto supzport (Cal. Admin.

;. Code, tit, 18, reg 17081-17083(a), subd. (2)(D).,) Appellant's
osition is that these paynents are not in that class, but are

or her waiver of rights in the comunity property.

: Section 17081 of the Revenue and Taxation Code is
based on section 7i(a) (formerly section 2_2(k)% of the Internal
Revenue Code, A review of cases interpreting the federal
counterparts of our |aw reveals compelling reasons for con-

- cluding that the paynents made to acquire the annuity contract,
- and thus the payments received by appel | ant under t'he contract,

were in discharge of her husband'’'s obligation to support ner
and no& in consideration for her rights in community property.’
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.. received. Al though appel
. future earnings which, for the year fol
. . were deemed comunity property, she received unencuibered

Mbt only were the payment provisions contained if

. a separate paragraph of the agieement entitled "Support and

Maintenance, " but appellant appears to have been adequately
conpensated for her community property rights under other

- provisions, Appellant testified concerningthe conmmunity

property and 1iabilities but was uncertain as to the total

.- anount of the debts assumed by Frank Borzage. Thus, her

testinony does not negate the specification in the agreement

that the debts assuned b){ hi m equalled the property which he .
ant wal ved anY right to her husbhand' s

ow ng the agreement

jewelry, autonobiles and furniture. This balancing of property
rights under other sections of the agreement strongly inclines
toward a finding that the annuity paynents were made in

- satisfaction of “the obligation to support, (Floyd H. Brown

16 T.C. 623,) Additionally, the facts that th Y S Were
keyed to'the husband's income and that they were to cease in
the event of appellant's death or remarriage are characteristic
of alinony rather than payments for property rights. (Ann
Hairston Ryker, 33 T.C. 924.) -

_ The |anguage appended to the "Support and
Mai nt enance" section of ' the agreement, stating that the pay-
ments are in consideration of the waiver of rights to conmunity

~ property, is inconsistent with the inport of the agreement as
a

ol e’ A reasonabl e explanation, however, lies in the fact
that the california courts have established a rule against -

.~ "~ subsequent nodification of a support provision Which is

Integrated with a property settlenent, except as nodification

égop[row ded foL ]|n the agrlgﬁzrent, (pluner v, Plumer, 48 Cal. 2d
313 P,2d 549].) In the er _casé, supra, lage

comparable t0 that before us was 10 ound to have been m%erted

only to foreclose the california courts fromthereafter

modi fyi ng the support frovisiono Similarly, in the case before -

us, it "appears that the language under consideration was

"~ Inserted to prevent the wife from obtaining a subsequent

I ncrease in the payments, The conclusion of the Tax Court

" that "The substitution of another 1abel in no way altered

t he basic characteristic of these-paynents as alimony" iS
t hus applicable here,

In support of her position, appellant has cited a
nunber of cases headed by Ettlfnger v. Ettlinger, 3 Cal, 2d 172
{44 P.2d 540}, But these Wecisions, like the Plruner case cited
above, relate 10 the question of whether a support provision
may be modified and do not purport to interpret section 17081.
As stated in Clark v, (U ark, 198 Cal. App. 24 521, 534 [17iCal.
Rptr. 652} “Public poliey favors the stability of binding .
contracts dividing marital property and f£inally settling .
rightsand obligations of support." We have previously held -
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that this line of cases is not relevant "to the tax problemat -
hand (A;%Peal of Arelia L. MacCona%gheXZCal, St, Bd. of :
Fqual , , ~Oct,.7, 1952. € case cited by appellant, Hlton v,
McNitt, 200 cal, App. 2d 879 {19 Cal, Rptr,688], doesTIOr
involve the modification question but the decision was based
upon specific testimony which established to the court's '

satisfaction that the parties Intended to settle only property
- rights, . There is no such concl usive evidence here. :

Based upon the authorities we have cited and the

reasons we have stated, it is our view that the entire anount -

" of annuity paynents received by appellant are includible in
“her gross I ncone, .

ORDER

Burauant to the views expressed in the opinion of
Eﬂe bfoard'on file in this proceeding, and good cause appearing
erefor,

' IT | S HEREBY ORDERED, ADJUDGED AND DECREED, pur suant
" 10 section 18595 of the Revenue and Taxation Code, that the
.~ action of the Franchise Tax Board on the protest of Rena B,
." Borzage agai nst proposed assessments of additional personal
. income  tax in the amounts Of $74.13, $72.01, $69.90, $67.78,
- $65.66, $630549 $61.43, $59.32 and $70.69 for. the years 1951

be and the sane is hereby sustained,

: Done at Sacramentr , California, this 23d day
“- of i June ' , 3964, by the State Board of Equalization.

| @M Q 3&&@__ , Chairman
l%%//\ J@i/ﬁ%? ___, Member

, Member

, Member .
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Cj \%&J;gJ‘C/[@mi » Membexv'}
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